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The CPSC’s mid-year budget review shows that we have more than $7 million in unallocated funds. To spend
this money, it is proposed, among other things, to accelerate spending on certain activities and equipment
planned and budgeted for next fiscal year. | offered an amendment to use a modest amount to do a cost-benefit
analysis of the rule on Testing and Labeling Pertaining to Product Certification proposed by the Commission. |
am both disappointed and puzzled that my colleagues are willing to use these unallocated funds to buy, for
example, new computers but will not fund the computation needed to support a major regulatory undertaking.

This testing rule, required by the CPSIA, is one of the most significant rules ever promulgated by this agency.
This has been universally acknowledged by staff and commissioners. It is also potentially one of the most
costly in terms of its impact on the economy. Certainly, it meets the definition of a “major rule,” defined as
having an impact on the economy of over $100 million.

Under the terms of a long-standing executive order which has been followed by successive administrations,
when a safety agency that is part of the President’s cabinet — such as NHTSA or FDA - issues a major rule, that
agency is required to do a rigorous cost-benefit analysis to assure that the benefits to society outweigh the costs
to society imposed by the regulation. Because the CPSC is an independent regulatory agency, the executive
order does not explicitly apply to us, but the importance of the principle does. In the past, when the CPSC
issued a major rule, it followed the lead of other agencies and went through this discipline. The decision
making process was better informed because of the rigorous analysis that was done.

With respect to this testing rule, such an analysis has not been done in spite of its significance. The regulatory
impact of this rule has been hinted at because we did do an initial regulatory flexibility analysis focusing on the
proposed rule’s potential impact on small business. The information in that analysis is extremely troubling. It
shows that the economic impact from the costs of testing on small business will be quite significant. For
example, according to our analysis:

e “The draft proposed rule could have a significant adverse impact on a substantial number of small
businesses. The provisions of the draft rule that are expected to have the most significant impact are
provisions related to requirements for the third party testing of children’s products with and without a
reasonable testing program. The impact of these provisions would be expected to be disproportionate
on small and low-volume manufacturers.”

e “The provisions that would require manufacturers and importers of non children’s products to establish
and maintain reasonable testing programs could also have an adverse impact on some manufacturers
and importers.”

¢ In hypothetical examples intended to illustrate some potential cost implications, the cost to do the
required testing of bikes could range from $7,350 to $18,600, and the test cost for toys could range
from $4,848 to $18,560.
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¢ “Some manufacturers might attempt to redesign their products to reduce the number of tests required...
Manufacturers and importers could also be expected to reduce the number of children’s products that
they offer or, in some cases, exit the market for children’s products entirely. Some may go out of
business altogether.”

e “The requirement for third party certification testing could be a barrier for new firms to enter the
children’s product market...”

With this as a warning, it is imperative that the agency understand better the full regulatory impact — both costs
and benefits — of this rule before we finalize it. Without this information, how can we best decide what to do
with this rule?

A regulatory flexibility analysis looks only at the impact on small business; a full cost-benefit analysis would
look at the entire picture, not just part of the equation. There is no good reason why we are not doing such an
analysis in this important case, especially since the necessary funds are available.

During the agency’s appropriation hearing where we discussed the use of agency funds, Chairman Tenenbaum
and | were asked about the utility of looking at the costs of the CPSIA. Both of us agreed that such an analysis
would be helpful. Here was an opportunity to do that analysis and my colleagues voted to take a pass. This is
not responsible regulating.



