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CONSOLIDATED OPPOSITION TO RESPONDENT CRAIG ZUCKER’S MOTIONS
TO COMPEL DISCOVERY REGARDING HIS REQUESTS FOR ADMISSION,
REQUESTS FOR PRODUCTION, AND INTERROGATORIES

On March 31, 2014, Respondent Craig Zucker filed three separate motions to compel
discovery.! Mr. Zucker’s pleadings assert the same general arguments in support of his Motions
to Compel, including but not limited to relevance, privilege, and evasiveness.

In this Consolidated Opposition, Complaint Counsel first addresses those common
arguments (Section I). In Section I, Complaint Counsel then responds in turn to each of Mr.

Zucker’s motions, and to the extent necessary addresses legal arguments specific to each Motion.

' Respondent Craig Zucker’s Motion to Compel Complaint Counsel’s Responses to Respondent’s First Set of
Requests for Admissions to Consumer Product Safety Commission (“Mot. to Compel RFAs”); Respondent Craig
Zucker’s Motion to Compel Complaint Counsel’s Responses to Respondent’s First Set of Requests for Production
of Documents to Consumer Product Safety Commission (“Mot. to Compel RFPs”); and Respondent Craig Zucker’s
Motion to Compel Complaint Counsel’s Responses to Respondent’s Amended First Set of Interrogatories to
Consumer Product Safety Commission (“Mot. to Compel ROGs”). On April 3, 2014, the Court ordered that
responses to the motions to compel be filed by April 18, 2014. Complaint Counsel notes that the motions were filed
without any communication from counsel for Mr. Zucker as to the alleged deficiencies in the discovery requests.



L. LEGAL ANALYSIS OF COMMON ARGUMENTS RAISED IN RESPONDENT’S

MOTIONS TO COMPEL

A. Complaint Counsel Properly Asserted Relevance Objections

Respondent contends that Complaint Counsel’s objection to certain discovery requests on
the grounds of relevance contained in the Requests for Production, Requests for Admission and
Interrogatories are impermissible. Respondent requests that this Court order Complaint Counsel
to respond to all such discovery requests. As will be demonstrated below, however,
Respondent’s arguments are factually unsupported, legally incorrect and do not warrant the relief
he seeks.

Although Respondent is correct that the standard for relevance in discovery is broad,
Mot. to Compel RFAs at 4, the Supreme Court has nevertheless held that “discovery, like all
matters of procedure, has ultimate and necessary boundaries” and that “discovery of matter not
‘reasonably calculated to lead to the discovery of admissible evidence’ is not within the scope of
Rule 26(b)(1).” Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351-52 (1978) (internal
citations omitted). In that case, the Supreme Court held that “Respondents’ attempt to obtain the
class members’ names and addresses cannot be forced into the concept of ‘relevancy’ described
above . . . respondents do not seek this information for any bearing that it might have on issues in
the case.” Id. at 352. Likewise, throughout his discovery requests, Respondent here seeks
discovery related to issues that have no bearing on whether Buckyballs and Buckycubes (the
“Subject Products”) create a substantial product hazard or whether he is a responsible corporate
officer.

Respondent’s repeated request for information regarding products completely unrelated

to the Subject Products—such as latex balloons, small balls, and laundry pods—fall squarely



within the ambit of objectionable, irrelevant information. For example, Respondent has asked
Complaint Counsel to admit or deny that warnings in certain Commission regulations that do not
pertain to the Subject Products are adequate to address risks and hazards posed with respect to
these unrelated products. Respondent has further inquired about the Commission’s enforcement
actions with regard to such products. Under the Supreme Court’s holding in Oppenheimer,
Complaint Counsel may permissibly object to such requests as seeking irrelevant information.
See also Hickman v. Taylor, 329 U.S. 495, 507 (1947) (“discovery, like all matters of procedure,
has ultimate and necessary boundaries.”).

In this case, this Court will determine whether the Subject Products present a substantial
product hazard based on evidence presented at the administrative hearing. The determination
will neither be based on nor informed by a comparison of the risks posed by the Subject Products
with risks and hazards that may be presented by distinct products unrelated to the Subject
Products. For example, Respondent requested that Complaint Counsel respond to inquiries
comparing risks associated with latex balloons and small balls, which pose a risk of choking. In
stark contrast, the Subject Products pose a completely different risk: as alleged in the Complaint,
Subject Products that become affixed to each other through gastrointestinal walls may result in
intestinal perforations which can lead to necrosis, the formation of fistulas, or ultimately
perforation of the bowel and leakage of toxic bowel contents into the abdominal cavity. These
conditions can lead to serious injury and possibly even death. The only thing common to the
products about which Respondent seeks information is that those products, like the Subject
Products, are consumer products regulated by the Commission, as are hundreds of thousands of

other products.



Case law is clear that Mr. Zucker may not receive discovery relating to all products that
the Commission regulates. See Vives v. City of New York, 2003 WL 282191, at *1 (S.D.N.Y.
2003) (unreported) (denying plaintiff’s motion to compel because “the discovery requests in
issue do not relate to plaintiff’s case, but rather relate to policies and practices in general and an
unrelated matter purported to involve analogous facts”); see also Robbins v. Camden City Bd. of
Educ., 105 F.R.D. 49, 55, 61 (D.N.J. 1985) (denying many of plaintiff’s interrogatories and
setting specific parameters for discovery because “discovery should be tailored to the issues
involved in the particular case™); Hardrick v. Legal Servs. Corp., 96 F.R.D. 617, 618-19 (D.D.C.
1983) (denying in part plaintiff’s motion to compel because requested discovery is not
“reasonably related to the circumstances involved in the alleged discrimination”); Am. Canoe
Ass'nv. EP.A.,46 F. Supp. 2d 473, 475 (E.D. Va. 1999) (granting E.P.A.’s motion for a
protective order limiting discovery and striking plaintiff’s amended discovery requests which
sought “extensive discovery beyond the administrative record” in a suit against the agency under
the Clean Water Act).

Even in the case Respondent cites for the proposition that discovery is broad, V. D.
Anderson Co. v. Helena Cotton Oil Co., 117 E. Supp. 932 (E.D. Ark. 1953), see Mot. to Compel
RFAs at 4, the court permitted some interrogatories, but held that others were “so broad and
unlimited as to time and subject matter that to require the plaintiff to answer them would be
unreasonable and unduly oppressive, and we sustain the objections thereto.”). V.D. Anderson
Co., 117 F. Supp. at 950. Many other cases support the proposition that discovery is limited.
See, e.g., Miller v. Doctor’s Gen. Hosp., 76 F.R.D. 136, 139 (W.D. Okla. 1977) (“though the
scope of discovery is broad, it is not unlimited. . . . Plaintiff has failed to specify in his Motion to

Compel how the information requested . . . would be relevant to the issues involved in this



lawsuit. Accordingly, Plaintiff’s Motion to Compel should be overruled . . . .”); Capital Vending
Co. v. Baker,36 F.R.D. 45, 46 (D.D.C. 1964) (“discovery is not unbridled or unlimited.”). The
case law shows that Mr. Zucker’s requests must be limited to whether magnets are a substantial
product hazard and whether Mr. Zucker is a responsible corporate officer.

In each of his three motions to compel, Respondent seeks discovery about matters
completely irrelevant to the instant proceedings and does not explain how the information sought
would be relevant to the proceeding. Respondent’s requests for information about other products
and hazards contained in the Requests for Production, Requests for Admission and
Interrogatories are therefore irrelevant and Complaint Counsel properly asserted relevance
objections in declining to answer discovery requests on those topics.

B. Complaint Counsel Properly Asserted Privilege Objections

Respondent contends that Complaint Counsel’s objection to certain discovery requests on
the grounds of privilege contained in the Requests for Production, Requests for Admission and
Interrogatories are impermissible. Respondent requests that this Court order Complaint Counsel
to respond to all such discovery requests. As will be demonstrated below, however,
Respondent’s arguments are factually unsupported, legally incorrect and do not warrant the relief
he seeks.

In regard to the Requests for Admission, Requests for Production of Documents, and
Interrogatories, Respondent sought information about which Complaint Counsel objected on the
grounds of privilege, including deliberative process privilege. Respondent concedes that the
deliberative process privilege is valid, see Mot. to Compel RFAs at 5 (“The deliberative process
privilege is qualified, and not absolute.”). Indeed, the Supreme Court has recognized that the

deliberative process privilege encourages “frank discussion of legal or policy matters” which



“might be inhibited if the discussion were made public; and that the *decisions’ and ‘policies
formulated’ would be the poorer as a result.”” NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151
(1975) (internal citation omitted). Congress has even codified the deliberative process privilege
in the Freedom of Information Act, Exemption No. 5, 5 U.S.C. § 552(b)(5).

The deliberative process privilege applies if the material is (1) pre-decisional and (2)
deliberative in nature, containing opinions, recommendations, or advice about agency decisions.
Renegotiation Bd. v. Grumman Aircraft Eng’g Corp., 421 U.S. 168, 186 (1975); Klamath Water
Users Protective Ass 'n v. United States Dep 't of Interior, 189 F.3d 1034, 1043 (9th Cir. 1999).
The deliberative process privilege covers all “recommendations, draft documents, proposals,
suggestions, and other subjective documents which reflect the personal opinions of the writer
rather than the policy of the agency.” Grand Cent. P ship, Inc. v. Cuomo, 166 F.3d 473, 482 (2d
Cir. 1999) (internal citation omitted). Deliberations concerning whether to initiate litigation, or
whether to pursue a particular course of action in litigation, are squarely protected by the
deliberative process privilege. United States v. Farley, 11 F.3d 1385, 1389 (7th Cir. 1993).

Here, the purpose of this proceeding is to determine whether the Subject Products pose a
substantial product hazard. A determination concerning the Subject Products will be based on
evidence presented at the hearing, not based on opinions or internal deliberations of staff
expressed prior to the filing of the Complaint. Pre-decisional deliberations by CPSC staff
leading to the filing of this litigation or with regard to other consumer products are fully
protected by this privilege. Moreover, staff’s investigation of and/or enforcement actions with
regard to consumer products other than the Subject Products (such as latex balloons, small balls,
laundry pods, for example), fall squarely within the deliberative process privilege, and

Complaint Counsel has properly invoked the deliberative process privilege in its objections.



C. Complaint Counsel Was Not Evasive in Responding to Discovery Requests

Respondent contends that Complaint Counsel’s objection to certain discovery requests
contained in the Requests for Production, Requests for Admission and Interrogatories were
evasive and has moved the Court to compel responses to those requests on those grounds.
Although Respondent is not entitled to the relief he seeks, Complaint Counsel has addressed
Respondent’s assertion by supplementing many of its answers to Requests for Admission,
Requests for Production, and Interrogatories, rendering Respondent’s claim—the validity of
which Complaint Counsel disputes—without basis whatsoever.

Complaint Counsel disagrees that it has provided evasive responses to Mr. Zucker. See
Henderson v. Frank, 2006 WL 3377567 at *1 (W.D. Wis. 2006) (“an answer to a discovery
request is not evasive or incomplete just because plaintiff says it is. Generalized statements of
incompleteness or evasiveness are insufficient to obtain relief from the court; plaintiff must
identify the specific reasons why he thinks he is entitled to such relief.”) (internal citation
omitted). Complaint Counsel notes that Respondent failed to identify any specific reason why
the answers provided were evasive, and instead made a blanket assertion along with other
charges of deficiency regarding the diScovery responses. Moreover, Complaint Counsel
produced a significant amount of information and numerous documents to Mr. Zucker in
response to Mr. Zucker’s discovery requests, providing good faith responses that cannot fairly be
characterized as evasive. See Badalmentiv. Dunham’s, Inc., 896 F.2d 1359, 1363 (Fed. Cir.
1990) (reversing discovery sanctions order because responses were “not so evasive and
misleading as to constitute a failure to respond . . . there has been no clear misrepresentation that
requested documents did not exist.”). It is important to note that when Complaint Counsel was

responding to Respondent’s discovery requests, it did not have access to the MOH documents,



which were eventually provided by the Trust pursuant to a subpoena in January 2014.
Nevertheless, in an effort to address Respondent’s claims, Complaint Counsel has provided
amended discovery responses which render Mr. Zucker’s any claim of evasiveness moot and do
not warrant further action by this Court.

D. Complaint Counsel Properly Asserted that Many of the Discovery
Requests Could be Answered from Information in the Public Domain

Respondent contends that Complaint Counsel improperly asserted defenses to certain
discovery requests on the grounds that the documents could be found in the public domain, and
has moved the Court to compel responses to those requests on those grounds. Respondent is not
entitled to the relief he seeks.

Mr. Zucker correctly concedes that “discovery is not required of documents of public
record which are equally accessible to all parties.” Mot. to Compel RFPs at 5; see also SEC v.
Samuel H. Sloan & Co., 369 F. Supp. 994 (S.D.N.Y. 1973) (denying respondent’s motion to
compel the SEC to produce a transcript of the publicly available administrative hearing because
“[i]t is well established that discovery need not be required of documents of public record which
are equally accessible to all parties.”); Anderson v. Reliance Standard Life Ins. Co., 2012 WL
835722 (D. Md. 2013) (unreported) (““It is not clear why [plaintift] served a discovery request on
[defendant] if it believed the material was already available in the public domain. That
availability would have been sufficient for [the magistrate judge] to have denied the discovery
request.”); Wells v. Allergan U.S.A., Inc., 2014 WL 117773 at *3 n.3 (D.S.C. Jan. 13, 2014) (slip
copy) (“In addition, the court has reviewed the discovery requests that plaintiff’s counsel
submitted . . . and finds that much of the requested information is publicly available on the
FDA’s website.”). Complaint Counsel’s objection that it need not produce publicly available

documents is consistent with the case law cited above and does not warrant intervention by the



Court. Notwithstanding this position, Complaint Counsel notes that it has supplemented its
discovery responses, rendering Respondent’s requests for relief moot.

E. Complaint Counsel Properly Asserted that Requested Discovery Called for
Legal Conclusions

Respondent contends that Complaint Counsel improperly asserted defenses to certain
discovery requests on the grounds that the answers called for a legal conclusion, and has moved
the Court to compel responses on that basis. Respondent is not entitled to the relief he seeks
because he misinterprets the law.

Mr. Zucker claims that Federal Rule of Civil Procedure 36 “has been interpreted to
permit a request for admission relating to how a particular source of a legal obligation applies to
a given set of facts.” Mot. to Compel RFAs at 3. While Commission regulations indeed permit
requests for admission regarding application of law to facts, 16 C.F.R. § 1025.34(a), case law is
also well established that a party may not request admission of a legal conclusion. Disability
Rights Council v. Wash. Metro. Area, 234 F.R.D. 1, 3 (D.D.C. 2006) (“one party cannot demand
that the other party admit the trﬁth of a legal conclusion.”); Tulip Computers, Int'l B.V. v. Dell
Computer Corp., 210 F.R.D 100, 108 (D. Del. 2002) (“requests that seek legal conclusions are
not allowed under Rule 36.”); English v. Cowell, 117 F.R.D. 132, 135 (C.D. I1l. 1986)
(“Requests asking for legal conclusions are not proper.™).

Miller v. Holzmann, 240 F.R.D. 1 (D.D.C. 2006) (Mot. to Compel RFAs at 3), a case
cited in Respondent’s Motion to Compel RFAs under the title “Legal Conclusions,” does not
stand for the proposition that a party may request admission of a legal conclusion. Miller, 240
F.R.D. at *5 (holding that the requests for admission at issue did not request legal conclusions,
not that requests for legal conclusions are permissible). Miller was a qui tam action in which the

court recognized that a party may not make a request for admission of a legal conclusion, id. at



*5_but held that in that case, there was no request to admit legal conclusions or even the
application of law to facts. /d. To the extent that Mr. Zucker’s requests for admission call for
legal conclusions, Complaint Counsel properly objected to those requests in its answers.

F. Complaint Counsel Properly Declined to Answer Discovery Requests in
Reliance on 15 U.S.C. § 2055(a)(2)

Respondent contends that Complaint Counsel improperly asserted a defense to certain
discovery requests on the grounds that the answers would disclose trade secrets and has moved
the Court to compel responses on that basis. Again, Respondent is not entitled to the relief he
seeks because he misinterprets relevant the legal authority.

Section 6(a)(2) of the Consumer Product Safety Act (“CPSA”), 15 U.S.C. § 2055(a)(2),
clearly prohibits the Commission from disclosing trade secrets. Section 6(a)(8) of the CPSA
provides an exception for adjudicative proceedings, although such disclosure may be required to
occur in camera. 15 U.S.C. § 2055(a)(8). Contrary to the statute, Respondent suggests that the
protective order affords sufficient protection,2 but the CPSA 1is clear that in camera treatment
generally is required to obtain an exception to the prohibition on disclosure of trade secrets. 15
US.C.§ 2055(a)(8).” Thus, Complaint Counsel would not be relieved of the restrictions
imposed by § 2055(a)(8) simply by virtue of the protective order.

The purpose of Section 6 is to protect companies that engage in confidential negotiations
with the Commission from having details of their negotiations released to competitors or the
public. As Congress explained in initially enacting Section 6, in order to protect public safety,
the Commission needs “access to a great deal of information which would not otherwise be

available to the public or the Government. Much of this relates to trade secrets or other sensitive

? Mot. to Compel RFPs at 5.
® If the Court allows such in camera examination, Complaint Counsel is amenable to disclosing such documents to
Mr. Zucker to the extent necessary to respond to his request for production.
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cost and competitive information.” House Committee Report, H.R. Rep. No. 92-1153, 92d
Cong. 2d. Sess. (1972), at 31-32. Section 6 reflects the determination by Congress that it would
have a chilling effect on firms” willingness to engage in frank discussions concerning product
recalls if those communications could be disclosed to competitors or the public absent a
compelling need to do so.

Respondent is imprecise when he claims that “the purpose of 15 U.S.C. § 2055 is to
protect manufacturers from the disclosure of inaccurate and misleading public releases by the
CPSC.” Mot. to Compel RFPs at 4. It is true that 15 U.S.C. § 2055(b) provides that agency
disclosures of non-trade secret information must be accurate and fair. However, here
Respondent is making an argument about 15 U.S.C. § 2055(a) relating to trade secrets. This
section prohibits entirely the disclosure of trade secret information (subject to its listed
exceptions) and does not seek to protect manufacturers from “inaccurate and misleading public
releases” of trade secret information. Thus Mr. Zucker conflates 15 U.S.C. § 2055(a) and 15
U.S.C. § 2055(b), and in doing so undermines his argument and request for relief. To the extent
that Complaint Counsel asserted that the information requested contained trade secrets, it
properly objected to the disclosure of such material.

For the foregoing reasons, Complaint Counsel respectfully requests that the Court deny

the three motions to compel that Mr. Zucker filed on March 31, 2014.
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IL. THIS COURT SHOULD DENY RESPONDENT’S MOTIONS TO COMPEL

A. The Court Should Deny Mr. Zucker’s Motion to Compel Complaint Counsel’s
Responses to Respondent’s Amended First Set of Interrogatories.

1. Mr. Zucker’s Objections to Complaint Counsel’s Citation to Respondent’s
and M&OQO’s Business Records Are Moot.

Mr. Zucker objects to Complaint Counsel’s Responses to Interrogatories 4, 6, 8, 10-12,
14, 16 and 28, which included a statement that information responsive to those Interrogatories
may be derived or ascertained from Respondent’s and M&OQO’s business records. See Mot. to
Compel ROGs at 3-4. Complaint Counsel submitted these Responses prior to receiving M&O’s
business records from the Trust. Complaint Counsel has now received those records and has
supplemented its Responses to these Interrogatories with specific cites to responsive documents,
and will continue to do so as permitted by the Rules. Complaint Counsel hereby withdraws all
statements in its Responses to these Interrogatories stating that information generally may be
derived or ascertained from Respondent’s and M&O’s business records. Because Complaint
Counsel has now supplemented its Responses to these Interrogatories and no longer generally
refers to Respondent’s and M&O’s business records, Mr. Zucker’s objection is moot.

2. Mr. Zucker’s Objections to Complaint Counsel’s Privacy Act and CPSA
Section 25(c) Objections Are Moot.

Mr. Zucker objects to Complaint Counsel’s Responses to Interrogatories 1, 2, 5, 7, 10,
12, 14-15, 17-19, 22-25, 27, 29, 30, 33-34, 38-39, 41, 46-47, 56-58, 60-63, 65-66, 68-70, and 74-
80, which included an objection that certain personally identifiable information could not be
released pursuant to the Privacy Act, 5 U.S.C. § 552a, and Section 25(¢) of the Consumer
Product Safety Act, 15 U.S.C. § 2074(c). See Mot. to Compel ROGs at 4-6. Complaint Counsel

submitted these Responses prior to the Court’s entering a Protective Order allowing Complaint
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Counsel to protect documents that contained personally identifiable information from public
disclosure. Because the Court has now entered a Protective Order, Complaint Counsel has
supplemented its responses and provided personally identifiable information that otherwise
would have been prohibited by the Privacy Act and CPSA Section 25(c). Complaint Counsel
hereby withdraws all objections in its Responses to these Interrogatories stating that certain
pers‘onally identifiable information could not be released pursuant to the Privacy Act and Section
25(c) of the Consumer Product Safety Act. Complaint Counsel has now supplemented its
Responses to these Interrogatories and, pursuant to the protections afforded by the Protective
Order, no longer objects based on the Privacy Act or CPSA Section 25(c). Accordingly,
Respondent’s objection is moot.

3. Mr. Zucker’s Objections to Complaint Counsel’s Attachment of Documents
Without Specifically Identifying Such Documents Are Moot.

Mr. Zucker objects to Complaint Counsel’s Responses to Interrogatories 3-8, 10-12, 14-
19, 22-25, 34-35, 43-45, 47-48, 53, 56-58, 60-62, 68, 70 and 80 because those Responses refer to
documents generally without specifically identifying which documents are responsive to each
request. Complaint Counsel submitted these Responses prior to the entry of a Protective Order
allowing the production of confidential documents identified by Bates number. Because the
Court has now entered a Protective Order, Complaint Counsel has supplemented its Responses to
these Interrogatories with specific cites to responsive documents by Bates number. See
Attachment A. Because Complaint Counsel has now supplemented its Responses to these
Interrogatories with specific cites to documents identified by Bates number, Mr. Zucker’s

objections are moot.



4. Mr. Zucker’s Objections to Complaint Counsel’s Work-Product Privilege
Objections Are Moot.

Mr. Zucker objects to Complaint Counsel’s Responses to Interrogatories 1-2, 5, 7, 10, 12,
14-15, 17-19, 22-25, 27, 29-30, 33-34, 38-39, 41, 46, 47, 56-58, 60-63, 65-66, 68-70, 74-75, 77
and 80, based on Complaint Counsel’s invocation of the work product privilege. Upon further
review of Complaint Counsel’s Responses to these Interrogatories, Complaint Counsel has
determined that its Responses to these Interrogatories do not contain any attorney work product,
and so Complaint Counsel has agreed to withdraw its objections to these Interrogatories based on
the work product privilege. Because Complaint Counsel has withdrawn its work product
privilege objection to these Interrogatories, Mr. Zucker’s objection is moot.

5. Mr. Zucker’s Objections to Complaint Counsel’s Relevance Objections
Should Be Denied.

Mr. Zucker objects to Complaint Counsel’s Responses to Interrogatories 36, 38-42, 46,
48-52, 58-59, 69, 71-73, and 75-79, arguing that Complaint Counsel improperly objected that
those Interrogatories sought information that is not relevant to this proceeding. For the reasons
stated below, Mr. Zucker’s motion to compel further responses to these Interrogatories should be
denied.
a. The Motion to Compel Responses to Interrogatories Seeking Information
About Products Other Than the Subject Products Should Be Denied Because
Such Interrogatories Do Not Seek Relevant Information (Interrogatories 36,
39-42, 46, 49-52).
With respect to Interrogatories 36, 39, 41, 46, 49 and 51 (seeking information concerning
a comparison of magnet injuries to injuries caused by all other products), and 40, 42, 50 and 52
(seeking information concerning liquid detergent pod incidents), Complaint Counsel objected on

the grounds that these Interrogatories are irrelevant because they improperly seek information

related to other products. As explained in more detail in Section I of this Consolidated



Opposition, these Interrogatories improperly seek irrelevant information concerning other
products that are not at issue in this proceeding and are thus not discoverable.

Most of these Interrogatories seek an overwhelming amount of irrelevant data, such as
injury analysis concerning potentially thousands of products under the CPSC’s jurisdiction and
even products beyond the scope of the CPSC’s jurisdiction, i.e., comparisons of magnets to the
ingestion of any other product, “including but not limited to consumer products.” See
Interrogatories 36, 39, 41, 46, 49 and 51; see also Interr. 40, 42, 50 and 52 (seeking information
about detergent unrelated to the Subject Products). To allow discovery into a virtually limitless
array of products ot at issue in this case would burdensome and divert a vast amount of the
parties’ resources to issues not relevant to this proceeding. Such information is not relevant to
the determination of the hazard posed by the Subject Products, and the ultimate determination of
whether the Subject Products pose a substantial product hazard. For the reasons explained more
fully in Section I of this Consolidated Opposition, the motion to compel responses to these
Interrogatories should be denied.

b. The Motion to Compel Responses to Interrogatories Based on Complaint
Counsel’s Relevance Objections Should Be Denied as Moot Where Complaint
Counsel Has Supplemented Its Responses to Provide the Requested
Information (Interrogatories 38, 48, 58, 69, 71, 75, 76).

Mr. Zucker objected to Complaint Counsel’s Responses to Interrogatories 38, 48, 58, 69,
71,75 and 76 based on Complaint Counsel’s objection that such information is irrelevant.
Complaint Counsel has supplemented its responses to these Interrogatories and no longer objects
based on relevance (see Attachment A). Because Complaint Counsel no longer objects to these

Interrogatories based on relevance and has supplemented its responses to provide the requested

information, Mr. Zucker’s objection is moot.
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c. The Motion to Compel a Response to Interrogatory 59 Should Be Denied
Because This Interrogatory Does Not Seek Relevant Information and is
Duplicative and Speculative.
Mr. Zucker objected to Complaint Counsel’s Response to Interrogatory 59 based on
Complaint Counsel’s objection that such information is irrelevant. This Interrogatory asked:
INTERROGATORY NO. 59: State whether CPSC believes that the majority of
parents and caregivers will restrict access by children under three years of age to
products containing small parts if the products are properly labeled with warnings
in compliance with the regulations contained in 16 C.F.R. §1500.19, and describe
in complete detail the basis for your answer.
Complaint Counsel responded:
RESPONSE: Objection. This Interrogatory is overbroad, duplicative, speculative,
and seeks information that is not relevant to the subject matter involved in the
proceedings as required by 16 C.F.R. § 1035.31(c)(1).
Mr. Zucker fails to explain how this Interrogatory seeks relevant information, stating only
boilerplate language used throughout his motion that “[t]he scope of Interrogatory No. 59
directly relates to the CPSC’s determination that Buckyballs® and Buckycubes,™ present a
substantial hazard and is thus relevant to the litigation.” Motion to Compel Interr. Responses at
14.
This Interrogatory concerns regulations for products with small parts that are intended for
use by children at least three years of age but less than eight years of age. See 16 C.F.R.
§ 1500.19. The Second Amended Complaint (Complaint) does not allege that the Subject
Products are subject to the requirements of 16 C.F.R. § 1500.19. Because the Complaint does
not allege that the Subject Products are subject to 16 C.F.R. § 1500.19, it is irrelevant to this

proceeding what “CPSC believes” about this standard, and Mr. Zucker’s motion to compel a

further response to this Interrogatory should be denied.
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Furthermore, even if the Court determines that this Interrogatory is relevant, Complaint
Counsel objected on the grounds that it “is overbroad, duplicative, [and] speculative....” Mr.
Zucker has not challenged Complaint Counsel’s objection on those grounds and that objection
stands. Complaint Counsel objected on those grounds because the regulation at 16 C.F.R.

§ 1500.19 speaks for itself about the Commission’s policy concerning small parts. As a federal
agency, the Commission states its policies, in part, through its regulations. The public may
examine the Commission’s policies by reviewing its public regulations, but it would be
speculative for Complaint Counsel to attempt to divine what “CPSC believes” in an abstract
sense apart from its published regulations. Because Mr. Zucker’s motion to compel did not
challenge Complaint Counsel’s objections thaf this Interrogatory “is overbroad, duplicative,
[and] speculative,” and because the Interrogatory seeks information that would be duplicative of
the Commission’s public regulations or speculative about what “CPSC believes” apart from
those regulations, the motion to compel a further response to this Interrogatory should be denied.
d. The Motion to Compel Responses to Interrogatories 72 and 73 Should Be

Denied Because These Interrogatories Do Not Seek Relevant Information and
Seek Information QOutside the Custody and Control of Complaint Counsel.

Mr. Zucker objected to Complaint Counsel’s Responses to Interrogatories 72 and 73
based on Complaint Counsel’s objection that such information is irrelevant. These
Interrogatories and Complaint Counsel’s responses are as follows:

INTERROGATORY NO. 72: Identify any person at the CPSC who subscribed
to receive updates and promotions from M&O, or who provided their email
address to M&O either on the M&O website or the Buckyballs® Facebook page
in order to receive updates and promotions from M&O.

RESPONSE: Complaint Counsel objects to this Interrogatory as vague and
ambiguous, and not relevant to the subject matter involved in the proceedings as
required by 16 C.F.R. § 1035.31(c)(1). Complaint Counsel also objects to the
Interrogatory to the extent that it seeks information about persons at CPSC outside
of their role as CPSC staff, because such information is not relevant and is not in
Complaint Counsel’s custody or control. Subject to and without waiving its
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objections, Complaint Counsel states that this information may be located within
Respondents’ records which may be accessible to Respondents but not currently
accessible to Complaint Counsel. Such information also may be available to
Respondent from the Trust, and Respondent is directed to those documents.

INTERROGATORY NO. 73: Describe in complete detail the purchase of
Subject Products by any person at the CPSC, including without limitation, the
identity of the person making the purchase, the date of the purchase, the identity
of the person from whom the Subject Products were purchased, the price of the
Subject Products purchased, and whether the purchase was for governmental or
personal purposes.

RESPONSE: Complaint Counsel objects to this Interrogatory as vague and

ambiguous, and not relevant to the subject matter involved in the proceedings as

required by 16 C.F.R.§ 1035.31(c)(1). Complaint Counsel also objects to the

Interrogatory to the extent that it seeks information about persons at CPSC outside

of their role as CPSC staff, because such information is not relevant, is not

reasonably calculated to the discovery of admissible evidence, and is not in

Complaint Counsel’s custody or control. Subject to and without waiving

objections, Complaint Counsel states that this information may be located within

Respondents’ records and may be accessible to Respondents. Such information

also may be available to Respondent from the Trust, and Respondent is directed to

those documents.

These Interrogatories ask for irrelevant information concerning persons at the
Commission who provided an e-mail address to M&O or purchased a product from M&O. The
act of providing an e-mail address or purchasing a product from M&O is not relevant to this
proceeding and would not lead to the discovery of relevant information. Any persons providing
an e-mail address to, or purchasing products from, Mr. Zucker’s company would have received
only the information or products sent by Mr. Zucker’s own company. There is nothing new that
Mr. Zucker could learn about any such e-mails or products that he does not already know.'

In addition, Mr. Zucker has already asked for, and received, a list of persons with

relevant knowledge of the subject matter of this proceeding. See Complaint Counsel’s Response

to Interr. 1 (providing 20 staff names with knowledge concerning Mr. Zucker’s discovery

"In addition to being irrelevant, release of the purchase methods and identities of CPSC staff making such purchases
could reveal confidential Commission investigatory techniques and personnel.

18



requests). Mr. Zucker has not challenged the accuracy or completeness of this list. See Motion
to Compel Interr. Responses. Having been provided a list of staff with knowledge of the issues
raised in these discovery responses, there is no further relevant information to be gained by
knowing who simply entered an e-mail address or purchased an item from him.

Furthermore, Complaint Counsel objected to these Interrogatories on the grounds that
they sought “information about persons at CPSC outside of their role as CPSC staff,” such as the
entering of a personal e-mail address or Facebook identity or purchasing a product for “personal
purposes.” Complaint Counsel objected that in addition to being irrelevant, such information is
“is not in Complaint Counsel’s custody or control.” Mr. Zucker has not challenged this
objection. See Motion to Compel Interr. Responses. Thus, to the extent these Interrogatories
seek personal information about CPSC staft actions outside their role as staff, the Motion to
Compel such information should be denied.?

e. The Motion to Compel a Response to Interrogatory 77 Should Be
Denied Because It Does Not Seek Relevant Information.

Mr. Zucker objected to Complaint Counsel’s Responses to Interrogatory 77 based on
Complaint Counsel’s objection that such information is irrelevant. This Interrogatory and
Complaint Counsel’s response is as follows:

INTERROGATORY NO. 77: Describe in complete detail all communications
between the CPSC (including without limitations Scott Wolfson, the Office of
Information and Public Affairs and/or the Office of Communications) and
representatives of non-governmental organizations (including without limitation
Kids in Danger and Consumer Federation of America) involving the Subject
Products.

RESPONSE: Objection. This Interrogatory is overbroad, seeks information that
is not relevant to the subject matter of this proceeding and is not reasonably
calculated to the discovery of admissible evidence because it is not limited to the

? Without waiving any objection that these Interrogatories seek irrelevant information, Complaint Counsel admits
that Scott Wolfson subscribed to receive updates and promotions from M&O. See Complaint Counsel’s Responses
to Requests for Admission 156 and 157.
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subject matter of these proceedings. Further, Complaint Counsel objects to this

Interrogatory to the extent that a response would encompass information protected

from disclosure by the attorney-client privilege, the attorney-work product

doctrine, the deliberative process privilege, and/or the privilege afforded

information given to the staff of the Commission on a pledge of confidentiality

and/or by other law or rule of procedure, including, but not limited to, the Privacy

Act, 5 U.S.C. § 552a, and section 25(c) of the Consumer Product Safety Act

(CPSA), 15 U.S.C. § 2074(c). Subject to and without waiving its objections,

Complaint Counsel refers Respondent to Complaint Counsel's Response to

Request for Production of Documents number 14.

Mr. Zucker fails to explain how any communications with non-governmental
organizations are relevant to the determination of whether the Subject Products are a substantial
product hazard. Instead, he simply repeats without explanation a phrase used throughout his
motion that this Interrogatory seeks information that “directly relates to the CPSC’s
determination that Buckyballs® and Buckycubes™ present a substantial hazard and is thus
relevant to the litigation.” Mot. to Compel ROGs at 18. Non-governmental organizations are
not a party to this case and have not been listed by any party as a witness in this case. As such,
communications with such groups are irrelevant to this proceeding.

Furthermore, although Complaint Counsel objected based on relevance, without waiving
that objection, Complaint Counsel nonetheless produced responsive documents containing facts
concerning the Subject Products that may have been communicated to non-governmental
organizations or other members of the public. See Compl. Counsel Response to Interrogatory 77
(“Subject to and without waiving its objections, Complaint Counsel refers Respondent to
Complaint Counsel’s Response to Request for Production of Documents number 14.”). Now
that Complaint Counsel has produced documents pursuant to a Protective Order, it now has
further supplemented its response with cites to specific documents containing such information,

including incident data and investigative reports (ZUC000001-ZUC000945, ZUC00948-953,

ZUC000961-963, ZUC001000-001010, ZUC001317-001318, ZUC1509-1514, ZUC001515-
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001527, ZUCOO] 509-1537, ZUC005396—5499, ZUC0010462-10525, ZUC11021-11038,
ZUC11266-11299, ZUC011557-11559), documents from the custodial files of Office of
Communications staff (ZUC000946-947, ZUC001319-1331, ZUC006283-6292, ZUC006295-
6297, ZUC009926-10091, ZUC010093-10097, ZUCZUCO010130-10437), and custodial files of
Compliance staff (ZUC002010-2908, ZUC003080-4050, ZUC004051-4798, ZUC005500-6128,
ZUC006175-6247, ZUC006248-6258). Because this Interrogatory seeks irrelevant information,
and because Complaint Counsel has nonetheless produced documents responsive to this
Interrogatory, the Motion to Compel regarding this Interrogatory should be denied.
f.  The Motion to Compel Responses to Interrogatories 78-79 Should Be
Denied Because They Do Not Seek Relevant Information and Seek
Information Protected From Disclosure By the CPSA.
Mr. Zucker objected to Complaint Counsel’s Responses to Interrogatories 78-79 based on
Complaint Counsel’s objection that such information is irrelevant. These Interrogatories and

Complaint Counsel’s responses are as follows:

INTERROGATORY NO. 78: Describe in complete detail all communications
between the CPSC and Strong Force, Inc. relating to any corrective action plan
for Neocube magnets, and/or the notice posted at http://www.theneocube.com.

RESPONSE: Objection. This Interrogatory seeks information that is not relevant
to the subject matter of this proceeding and is not reasonably calculated to the
discovery of admissible evidence because it is not limited to the subject matter of
these proceedings. It also seeks the disclosure of information protected by the
deliberative process privilege and the privilege afforded information given to the
staff of the Commission on a pledge of confidentiality and/or by other law or rule
of procedure, including, but not limited to, 15 U.S.C. § 2055(a)(2), 15 U.S.C. §
2074(c), the Privacy Act, or any other privilege, doctrine or protection as
provided by any applicable law.

INTERROGATORY NO. 79: Describe in complete detail the reason why the
CPSC did not issue a press release or recall alert for the corrective action by
Strong Force, Inc. for Neocube magnets posted at http://www.theneocube.com/.

RESPONSE: Objection. This Interrogatory seeks information that is not relevant
to the subject matter of this proceeding and is not reasonably calculated to the
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discovery of admissible evidence because it is not limited to the subject matter of

these proceedings. The Interrogatory is also unduly burdensome because it seeks

the disclosure of information protected by the deliberative process privilege and

the privilege afforded information given to the staft of the Commission on a

pledge of confidentiality and/or by other law or rule of procedure, including, but

not limited to, 15 U.S.C. § 2055(a)(2), 15 U.S.C. § 2074(c), the Privacy Act, or

any other privilege, doctrine or protection as provided by any applicable law.

These Interrogatories pertain to a voluntary recall of high powered magnets announced
by Strong Force, concerning its NeoCube magnet sets. Strong Force, on its website, describes
the reasons for its recall, stating that Strong Force is “urging purchasers to discard the NeoCube
magnet sets” because “[i]f two or more magnets are swallowed, they can link together inside a
child's intestines and clamp onto body tissues, causing severe injuries. Internal injury from
magnets can pose serious lifelong health effects. They should be discarded for your safety, and
the safety of others.”™

Although the terms of this recall are publicly available to Mr. Zucker on Strong Force’s
website, these Interrogatories seek confidential communications between Strong Force and
CPSC and internal deliberations concerning the corrective action taken by Strong Force. The
reasons behind Strong Force’s decision to recall its products in a particular way (via
announcement on its website) are not at all relevant to the determination here of whether the
Subject Products are a hazard and are protected by the deliberative process privilege.
Furthermore, Congress has made clear in the CPSA that, to encourage firms to undertake
voluntary recalls without risking disclosure of confidential communications, such information
generally may not be disclosed to other parties absent a compelling need to do so.

As discussed in Section I of this Consolidated Opposition, Section 6 of the CPSA, 15

U.S.C. § 2055, limits disclosure of such 